judge  should  determine whether  "the  reason was  enough   to have   legitimately
moved  the  operator"   to  take  adverse  action.

By  a "limited"  or "restrained"  examination  of   the  operator's  business
justification the Commission does  not mean  that   an  operator's  business
justification defense  should  be  examined   superficially  or  automatically
approved once offered.     Rather,   the  Commission  intends   that   its  Judges,   in
carefuly  analyzing  such defenses,   should not   substitute his  business
judgment   or  sense  of "industrial   justice"   for   that   of   the  operator.     As   the
Commission  recently  stated  "our   function   is  not   to   pass   on   the  wisdom or
fairness of such  asserted business  justifications but  rather only  to
determine whether  they are  credible  and,   if  so,   whether  they would  have
motivated   the  particular  operator   as  claimed."     Bradley v.   Belva  Coal  Co.t
4  FMSHRC 982,   993  (June   1982).

With  the Commission directives   in mind we will   examine   the  defense
asserted by B&R,     The  defenses   are  succinctly  stated  by Blanc's   supervisor
Minton.     Blanc  was   terminated  because  of  complaints  by  the   subcontractor
(Gilbert),   the client  (Exxon),   and  the  counselling   sessions.     The   final
straw was   the   lunchbox  incident   (Tr.   159).     B&R  in   its   post   trial   brief
also  argues   that   the  Bills   and   the van   incidents   support   B&R's  business
justifications,

We will  examine  the  record.     Gilbert's  complaints:   Manager Reseigh
complained  twice.     Once was over being  unnecessarily  inspected  over  trivial
problems   (Tr.  247),     The  second   time  was   apparently when Reseigh  went  to
see Minton himself (Tr.   247).     At   that  point  Blanc  had  already been
terminated.

The client's complaints:   Exxon,   through  its manager Gary Bates,   asked
Minton to "straighten out" Blanc's   attitude.     Bates   dislikes   an  attitude
of "I am not  here  to help your  safety program,   I'm here  to   shut  you down"
(Tr.   190).

Further  complaints by the client  arose   from the  Bills   incident.     Bates
was  concerned about  a  fight  and  again contacted Minton  (Tr.   191).

Bates  describes  the  lunchbox  incident   as  Blanc   "lining  up" Reseigh's
group (Tr.   192).    Bates  admonished Minton  stating  "that  type  of behavior  is
completely unacceptable  and we can't have  that"   (Tr.   192),

Three complaints by a client-owner in less than a three week period
would motivate Minton to fire Blanc. A miner's unsatisfactory past work
record is one of the criteria discussed in Bradley v. Belva Coal Company.

On  the basis  of  the Commission directives  I conclude  that   the business
justification is not  pretextual   and  the  reasons  were  enough  to have
legitimately moved B&R to  take  adverse  action  against  Blanc.

I have carefully examined  Blanc's  evidence.     A cursory  review might
indicate  that his   facts establish   a claim of retaliatory conduct.     The
scenario:   Blanc has  been overzealous   in enforcing  safety regulations
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